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Questions & Answers
On Not Appealing

Q.1.
Why is Canada not seeking leave to appeal the decision of the British Columbia Court of Appeal (BCCA) in McIvor to the Supreme Court of Canada?
A.1
The decision provided by the BCCA provides the necessary clarity and direction which Canada was seeking.
Q.2
Why does the BCCA decision provide a clearer direction which is easily implemented? 

A.2
Canada believed among other things that the lower court erred in applying the Charter retrospectively.  In 1985, Parliament needed to enact a regime that was non-discriminatory going forward.  The lower court declared section 6 invalid insofar as it applied to everyone who had an ancestor anywhere in their family line who had lost status under earlier discriminatory provisions. However the BCCA clarified this noting that the difficulty lies in the transition between a regime that discriminated on the basis of sex (pre Bill C-31) and one that does not (Bill C-31).   

The Court of Appeal found that the unconstitutionality is not in relation to the descendants of all woman who lost status when “marrying-out” any time since 1869. Instead, the Court of Appeal ruled that the Charter violation was limited to the beneficial treatment of persons in the male line previously subject to the transitional provisions relating to the Double-Mother rule, which was introduced in 1951. 

Q.3
Why did Canada not implement the decision of the BC Supreme Court (BCSC) / Why did Canada appeal the BCSC decision to the BC Court of Appeal (BCCA)?
A.3
The issues involved in this litigation are very important, with far reaching and multi-generational impacts. It was prudent for Canada to obtain a decision on an issue of such importance from a higher court.  Canada’s position was that the BCSC erred in its reasoning, and in fact the BCCA supported Canada’s position in part.
Q.4
If the issues involved in the McIvor litigation are so important (of national importance) why are you not interested in taking the issue to the Supreme Court of Canada? 
A.4
The decision provided by the BCCA provides necessary clarity and direction which is capable of implementation. 
Q.5
Can the Respondents (Plaintiffs) apply to seek leave to appeal the BC Court of Appeal decision to the Supreme Court of Canada?

A.5
Yes, any party to the litigation has the right to apply to seek leave to appeal to the Supreme Court of Canada. In principle, it may be more difficult for the Plaintiffs – who won in the Court of Appeal – to obtain leave to appeal this decision. The deadline to apply is June 5, 2009.
On amending the Indian Act
Q.6
If Canada is not appealing the McIvor decision, what amendments will need to be made to section 6 of the Indian Act?

A.6
Indian and Northern Affairs and Justice Canada are still looking at what amendments are required to implement the BCCA decision.  Details on the next steps are being finalized and engagement process process will be available soon. 
Q.7
Will Canada be consulting with First Nations / Aboriginal Groups on what amendment options will be considered?

A.7
The Government is ready to work collaboratively with willing Aboriginal organizations and Parliamentarians to facilitate the necessary Bill. Details on the next steps are being finalized and engagement process process will be available soon. 
Q.8
Will Canada be seeking input from or work jointly with First Nations / Aboriginal Organizations in developing amendment options?

A.8
 Yes. Details on the next steps are being finalized and engagement process process will be available soon. 
Q.9
Will funding be available / provided to First Nations / Aboriginal Organizations for work in relation to developing amendment options?

A.9
 Details on the next steps are being finalized and engagement process process will be available soon. 
Q.10
How much time will be allotted to engage with First Nations / Aboriginal Organizations?

A.10
The Court has set a deadline of April 6, 2010 to complete the legislative process. Details on the next steps are being finalized and engagement process process will be available soon. 
Q.11
When do you plan on introducing a bill to amend section 6 of the Indian Act in Parliament?
A.11
The BC Court of Appeal has given Canada a 12-month suspension of the declaration of invalidity, such that Canada has until April 6, 2010 to make changes to the Indian Act. The bill will be tabled some time during the fall/winter session of Parliament. 
Details on the next steps are being finalized and engagement process process will be available soon. 
On the Scope of the Amendments

Q.12
What would be the extent of the proposed amendments to section 6 of the Indian Act?

A.12
Canada is still looking at what amendments are required to implement the BCCA decision.  The focus of any amendments will be to implement the decision provided by the BC Court of Appeal in McIvor.

Q.13
Will you take the opportunity to amend the Indian Act to deal with broader issues relating to entitlement and membership?

A.13
The focus of any amendments will be to implement the decision provided by the BC Court of Appeal in McIvor. 

Q.14
Will you seek to amend section 6 in its entirety or limit amendments to those issues identified by the BC Court of Appeal?
A.14
The focus of any amendments will be to implement the decision provided by the BC Court of Appeal in McIvor.

On impact on First Nations

Q.15
Not all First Nation communities may want additional status Indians added to their Bands/communities; how will you deal with the objections by these groups?

A.15
 Details on the next steps engagement process process will be made available at a later time.
Q.16
Will additional funding be provided to First Nations for the provision of programs and services for the additional status Indians?

A.16
Details on the next steps engagement process process will be made available at a later time.
Q.17
Will the membership provisions of the Indian Act (sections 10 and 11) be amended as well as section 6?

A.17
The focus of any amendments will be in line with implementing the decision provided by the BC Court of Appeal in McIvor.  The BCCA did not address the issue of membership.
On the 12-month suspension period
Q.18
What happens if section 6 has not been amended by April 6, 2010 at the end of the 12-month suspension period?

A.18
Although every effort will be made to pass amendments into law by April 6, 2010, the processes involved in amending legislation are complex and can take significant time.  


In this eventuality, there are practical avenues that are available to Canada such as seeking an extension to the suspension period from the BCCA. 
Q.19
If the amendments are not in place by April 6, 2010, and no extension of the suspension is provided, does that mean that no one can be registered as a status Indian after that date?

A.19
The BC Court of Appeal decision applies only to the province of British Columbia.  The coming into force of the invalidity of section 6 would mean that no new registrations could be made for the duration of the invalidity, but this would be confined to BC (i.e. to persons residing in BC or affiliated with BC Bands).
Q.20
How many people could be impacted if section 6 is declared invalid in British Columbia after April 6, 2010?

A.20
In BC, over the last few years the total number of newly registered people was approximately 20 per year with the highest amount, at 76 people, in 2007. Therefore, the impact would be minimal in any reasonably short period between April 6, 2010 and the passing of any amendments.

Q.21
If the amendments cannot be completed by April 6, 2010, does it mean that all Indians will lose their status?

A.21
There will be no global removal of status as a result of the McIvor decision. It is Canada’s position that the McIvor decision does not have a retroactive impact, therefore only future entitlement to status will be impacted.  

Q.22
If the amendments are not in place by April 6, 2010, will the reserve system cease to exist after April 6, 2010?

A.22
No. It is Canada’s position that the McIvor decision does not impact the reserve system, and therefore the reserve system will remain as it currently stands.

On discrimination
Q.23
Does Canada recognize that there is residual discrimination in the present Indian Act?
A.23
Canada accepted the decision of the BC Court of Appeal and will implement the decision by seeking to amend section 6 of the Indian Act. 

On status, entitlement and membership generally

Q.24
Is it true that the current Indian Act (with the Bill C-31 amendments) limits the ability of registered Indians to pass status on to their children and will lead to a decline in the registered Indian population?
A.24
Leading up to the 1985 amendments to the Indian Act, there were differing views on the amount of Indian ancestry that a person should have in order to be registered. Parliament concluded at the time that the best course of action was to register those individuals who lost status for a variety of reasons (including marriage) under past, now-repealed legislation, as well as registering their children. It was felt that this struck the best balance. 

Based on current projections, the registered Indian population is expected to increase in the decades ahead. 

Q.25
Do all Aboriginal people have Indian status?
A.25
There are three types of Aboriginal peoples set out in the Constitution – Indian, Metis and Inuit and the latter two are not defined as Indians. The Government of Canada has historic relationships with individual Aboriginal people and with First Nations as a whole. The relationship with individual Aboriginal people has evolved in different ways. Not all Indians have status, nor do all Indians have membership in Indian Bands. For some, this relationship has included registration under the Indian Act. These people are commonly referred to as status Indians.
Under section 10 of the Indian Act, Indian Bands can assume control over their own membership. Part of this process is the formulation of their own membership rules or codes. As a result, some status Indians will not be members of a Band. On the other hand, there may be members of Bands who do not meet the requirements for registration under the Indian Act.

Q.26
What is the difference between having status and having Band 
membership?  

A.26
Prior to the passing of Bill C-31, Indian status or registration as an Indian under the Indian Act was synonymous with Band membership. While that connection remains under the current Act however, in 1985 when Bill C-31 was passed, Bands were given the option to control their own membership. This means a Band can determine who is a member in accordance with the rules it has established. Therefore, one doesn’t necessarily have to have Indian status to be a Band member and having status does not necessarily guarantee Band membership.  

Since 1985, roughly 40% of Bands control their membership codes and rules.  Band membership ensures eligibility for programs administered by the Band, such as housing and post-secondary education. However eligibility does not always ensure access.

Bands that opted not to apply for control of their membership still operate under the terms of the Indian Act. In these cases, individuals who are entitled to be registered as an Indian are also added to the appropriate Band membership list by INAC.

Q.27
Does the Department support Bands which claim to have an aboriginal right to determine their own membership?
A.27
The Department acknowledges an aboriginal right to self-government negotiated under Canada’s Self-Government Policy to be an existing aboriginal right under s.35 of the Constitution Act, 1982. In self-government negotiations, one of the issues which can be negotiated is the issue of membership. However, the Charter applies to self-government agreements and the Department requires that individual rights be respected under self-government agreements.

Q.28
What rights and privileges can accrue to members of a Band which controls its own membership? In other words, what is the scope of these Band membership codes?

A.28
First Nation Bands that control their own membership make all decisions with respect to who is entitled or who is not entitled to be a Band member. The Department has no role with respect to the Band List after the Band assumes control.

The rights and privileges accruing to members of a First Nation Band that controls its own membership are the same as those accruing to members of a First Nation band that does not control its own membership. The benefits of Band membership may include a right to reside on reserve, housing on reserve, voting privileges within the Band and a right to involvement in community affairs.

Q.29
What are the benefits and rights of Status Indians? 
A.29
The benefits of registered Indian Status include certain non-insured health benefits through Health Canada (including prescription drugs, dental care, vision care, medical supplies and equipment, short term crisis intervention, mental health counseling and transportation to access medically required health services not available on reserve or community of residence), as well as the possibility of federal and provincial tax exemption, including exemption from sales tax, treaty payments (if applicable), and the possibility of Post-Secondary Education assistance. 

It is important to clarify that while membership can be determined by a First Nation, Indian Status continues to be determined by the Indian Registrar of INAC.  

Persons who are registered status Indians but are not Band members and persons who are Band members but are not registered Indians would not be eligible for the entire range of rights and benefits accorded to persons who are both registered Indians and Band members. 
Q.30
What services does DIAND fund for First Nations people living on reserve?  How is the amount of funding calculated?

A.30
INAC provides funding for community infrastructure and housing, elementary and secondary education, social assistance and post-secondary education.  

Funding for social assistance, community infrastructure and housing and post-secondary education is generally based on demonstrated need. Funding for elementary and secondary education is based on school enrolment.
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